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IN THE SUPREME COURT
OF THE STATE O·F UTAH
FRED R. LAW and
GERTRUDE R. LAW,
husband and wife,
Plaintiffs and Respondents,

I
\

-vs.-

\

Case
No. 9333

UINTA OIL REFINING COMPANY,
a corporation, and
UTAH COOPERATIVE
ASSOCIATION, a corporation,
Defendants and Appellants.

PETITION FOR REHEARING

Defendants and appellants respectfully petition the
Court for a Rehearing in the above entitled cause as the
Court's holding that the jury in the lower court could
conclude that there was an overflow of gasoline by defendant's agent, which became the casual link to liability
of defendants, cannot be sustained by the record.
Dated this 7th day of October, 1961.
LEONARD W. ELTON
Attorney for Appellants
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BRIEF IN SUPPORT OF PETITION
FOR REHEARING
The Court, it is respectfully submitted, misunderstood the facts in this case. Its holding that the jury could
conclude that there was a 64 gallon overflow of gasoline
by defendant's agent, which became the casual link to
liability of defenants, cannot be sustained by the record.
The evidence relied upon by the Court to hold that a
reasonable jury could so conclude is cited by the Court in
the fifth paragraph of its opinion. Yet, a jury, indulging
the inference that testimony by defendant's agent of
"twenty-two ought one" referred to a 2,201 gallon trailer
tank capacity, could not further infer that this figure of
the trailer tank ca,pacity was controlling, or even probative, as the minuend from which the figure of 2,137 should
logically be subtracted. Defendants submit that the naked
mention of capacity cannot support an inference that that
capacity is reached. And, certainly, it is submitted that
there is no evidence in the record that the trailer tank
capacity was realized.
But, the controlling consideration in determining
whether defendants caused an overflow of gasoline is,
defendants submit, the size of the storage tank. And
upon this rna tter there is no dispute ; on the contrary, evidence was presented at the trial and finally agreed to by
stipulation, that the storage tank had a capacity of 3,240
gallons (Tr. 141 and 142), and the testimony of plaintiffs'
witnesses that this storage tank was not empty (Tr. 22,
42, 156), unsupported by any evidence whatever of the
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a:mount of gasoline in said tank prior to the date of the
explosion, is wholly inadequate to sustain an inference
by the jury that an overflow occurred.

Assuming that the Court was aware of the capacity
of the storage tank, viz., 3,240 gallons, then it would
appear that significance might have been placed upon the
unwarranted assumption that 2,137 gallons were ordered
by plaintiffs. Such an assumption, if made, could possibly support an inference that plaintiffs ordered such
an amount because said 2,137 gallons would bring the
storage tank to full capacity. However, this inference
must fail as the record does not support such an assumption. (Tr. 22, 42, 47)
Further, whether 2,137 gallons or 2,201 gallons were
in the trailer tank, there is no evidence of how much of
this gallonage was drained into the storage tank at the
time of the explosion. This fact was pointedly made by
plaintiffs' counsel on cross-examination of defendants'
agent, Earl E. Hatch:

"Q. I take it it is true also that you don't know
whether all of the gasoline was actually emptied
from the trailer into the tank~
"A. No I don't." (Tr. 122)
Defendants contend that the jury was presented with
absolutely no evidence which could support an inference
of overflow. Even plaintiffs' expert witness, which the
Court quoted, testified that there were other possible
causes of the explosion. And the elimination from consideration of permitting overflow by the defendants'
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agent- which the record clearly demands -leaves with
plaintiffs an unfulfilled burden of showing causation.
Defendants respectfully petition the Court for arehearing and an opportunity to address the Court on the
absence of evidence to support the inference of overflow
that would charge defendants with liability.

Respectfully submitted,
LEONARD W. ELTON,
Attorney for Appellants
305 American Oil Bldg.,
Salt Lake City 1, Utah
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